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The issue is whether the Office of Workers Compensation Programs properly denied
appellant’ s request for reconsideration on the merits under 5 U.S.C. § 8128.

On September 7, 1999 appellant filed a Form WC-3 claim for injury or disability benefits
by a civilian American citizen, pursuant to section 5(f) of the War Claims Act of 1948. He
alleged that he developed a neurological condition and loss of ambulatory status as a result of his
incarceration by the Japanese Government in the Philippines from May 1942 to
February 4, 1945. In adecision dated December 7, 1999, the Office denied appellant’s claim for
compensation on the grounds that he failed to establish, based on the medical evidence, a causal
relationship between his diagnosed medical problems and the fact that he had been a prisoner of
war. Appellant filed an appeal with the Board contesting the Offices' determination. On May 8,
2001 the Board affirmed the Office's December 7, 1999 decision.' The Board’'s May 8, 2001
decision isincorporated by reference herein.

By letter dated September 19, 2001, appellant filed a request for reconsideration. In
conjunction with his reconsideration request, he submitted a July 9, 2001 report prepared by
Dr. RegisW. Haid, stating as follows: “We reviewed the myelogram and post myelogram CAT
scan of the cervical and thoracic spine. This does not show any spinal cord compression. From
my standpoint appellant has an underlying history consistent with B-12 deficiency and
Schilling’ s disease from a Prisoner of War (POW) camp.”

In a decision dated January 2, 2002, the Office denied appellant’s request for
reconsideration on the grounds that his new evidence on reconsideration was cumulative and
repetitious in nature.

The Board finds that the Office did not properly deny appellant's request for
reconsideration on the merits under section 8128.

! Michael R. Shaffer, Docket No. 00-1857 (issued May 8, 2001).



Section 8128(a) of the Federal Employees Compensation Act vests the Office with the
discretionary authority to determine whether it will review an award for or against
compensation.? The regulations provide that a claimant may obtain review of the merits of the
claim by: (1) showing that the Office erroneously applied or interpreted a specific point of law;
or (2) advancing a relevant lega argument not previously considered by the Office; or
(3) constituting relevant and pertinent new evidence not previously considered by the Office.®
When an application for review of the merits of a claim does not meet at least one of these three
requirements, the Office will deny the application for review without reviewing the merits of the
claim. Evidence that repeats or duplicates evidence already in the case record has no evidentiary
value and does not constitute a basis for reopening a case.* Evidence that does not address the
particular issue involved also does not constitute a basis for reopening a case.®> When a claimant
fails to meet one of the above standards, the Office will deny the application for reconsideration
without reopening the case for review on the merits.”®

In this case, appellant’s claim was previously denied because he failed to submit a
reasoned medical opinion to establish a causal relationship between his diagnosed condition and
his imprisonment in the Philippines. On reconsideration, appellant provided new evidence
consisting of a July 9, 2001 report from Dr. Haid, which stated that appellant has “an underlying
history consistent with B-12 deficiency and Schilling’s disease from a POW camp.” The Office
determined that Dr. Haid's July 9, 2001 report was repetitious of his prior medical opinion. The
Office specifically noted that appellant still had not presented a reasoned opinion on causation
supported by medical rationale. The Board, however, finds that Dr. Haid's report constitutes
new and relevant evidence not previoudy considered by the Office as contemplated by
section 8128.

The requirements for reopening a claim for merit review do not include the necessity to
discharge his or her burden of proof. The requirements pertaining to the submission of evidence
in support of reconsideration only specify that the evidence be relevant and pertinent and not
previously considered by the Office.” If the Office should determine that the new evidence
submitted lacks substantive probative value, it may deny modification of the prior decision, but
only after the case has been reviewed on the merits.®

The Board acknowledges that Dr. Haid's July 9, 2001 report may be lacking in adequate
medical rationale to justify an award of compensation, but the weight to be accorded the medical
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opinion should only be determined following a merit review of the record. Thus, the Board

concludes that the Office erred in denying appellant’s request for reconsideration under
section 8128.

The decision of the Office of Workers' Compensation Programs dated January 2, 2002 is
set aside and the case is remanded for further consideration consistent with this opinion.
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